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2015 ANNUAL CASE LAW UPDATE 

 

 

Mental Claims 

 

In Murphy v WCAB (Ace Check Cashing, Inc.), (Pa. Cmwlth Ct. 2/15/15), Claimant filed a 

claim petition alleging that sustained work-related “injuries to her neck, shoulders, thoracic 

spine, wrists, and ankles,” as well as “post-traumatic stress disorder, anxiety and depression 

when she was physically and psychologically assaulted during an armed robbery” Claimant was 

hog tied and her husband’s life was threatened.  The employer defended the case by arguing that 

employees were trained in what to do in the event of an armed robbery.  There were also various 

security measures in place in addition to decoy safes.  The WCJ found that this was not an 

abnormal working condition.  The WCAB affirmed, The Board noted that “an armed robbery 

was foreseeable or could have been anticipated.”  Commonwealth Court remanded the case back 

to the WCJ for an analysis under Payes v WCAB (PA State Police) as to whether the robbery 

was “a singular, extraordinary event occurring during [Claimant’s] work shift” which has 

become the new standard in the analysis of a mental-mental claim. [Note that although Claimant 

sustained some physical injuries in this case, they were minor and the court analyzed the facts as 

a mental-mental case because it was the psychological trauma, not the physical trauma that 

caused the PTSD.] 

 

In PA Liquor Control Board v WCAB (Kochanowicz), (Pa. Cmwlth Ct. 12/30/2014), Claimant 

was a 30 year employee who was the subject of an armed robbery.  The robber tied him up and 

held a gun to his head.  He alleged a mental-mental claim in the nature of post-traumatic stress 

disorder. The employer defended the petition by arguing that employees including the Claimant 

had been trained in workplace violence including robberies.  The WCJ granted benefits and the 

Board affirmed.  The Commonwealth Court initially reversed.  The Supreme Court remanded the 

case back to the Commonwealth Court to review the facts in light of Peyes II.  Upon 

reconsideration in light of Peyes II the Court reversed its earlier decision and found an injury.  

The robbery was “a singular, extraordinary event occurring during [Claimant’s] work shift. 

 

Specific Loss 

 

In Arnold v WCAB (Lacour Painting, Inc.), (Pa. Cmwlth Ct. 1/28/15) Claimant sustained a burst 

fracture after falling about 35 feet.  He received TTD benefits for that injury.  He then filed a 

Petition to Review alleging that he had sustained the loss of use of both legs separate and apart 

from the accepted injury.  The WCJ granted the petition and found that the Claimant sustained 

the loss of use of both legs.  [Note that a Claimant who sustains a loss of use of both legs is 

entitled to a presumption of Total Disability (Section 306(c)(23))].  Claimant filed a Petition with 



 

 

the Board requesting that the Board award benefits under Section 306(c)(23).  The Board held 

that this provision creates a presumption in favor of total disability, and that its role was confined 

to determining whether another provision would prove more beneficial to the Claimant.   In other 

words, the Board can determine whether Claimant is financially better off with the specific loss 

benefits v. TTD.  The Court discussed the fact that specific loss benefits survive the life of the 

claimant whereas TTD benefits do not.  The Court also held where a claimant sustains more than 

one specific loss, those benefits are paid consecutively rather than concurrently.   

 

Fee Approval 

 

In Physical Therapy Institute, Inc. v Bureau of Worker’s Compensation Fee Review Hearing 

Office (Selective Insurance Company of SC), (Pa. Cmwlth Ct. 1/16/2015), Claimant received his 

physical therapy by THE pt Group, a Medicare Part B provider, but the services were billed by 

Physical Therapy Institute, a Medicare Part A provider in order to obtain a higher rate of 

reimbursement.  The Court upheld the dismissal of the Applications for Fee Approval and held 

that the Bureau lacks jurisdiction to determine whether an entity is a ‘provider’ of medical 

services or simply a billing entity. 

 

IRE’s 

 

In Neff v WCAB (Pennsylvania Game Commission), (Pa. Cmwlth Ct. 1/8/2015) the employer 

obtained an IRE which resulted in a 1% whole body impairment.  Claimant appealed the change 

in status and argued that she was not at MMI because it was undisputed that Claimant could 

undergo future which could cause a change in her condition.  The Court cited the Impairment 

Guides which “instruct that an individual is at MMI when his condition has become static or 

stable and that while further deterioration or recovery may occur at some point in the future, one 

would not expect a change in condition at any time in the immediate future.”  The Court upheld 

the IRE by finding that the IRE physician whose testimony was found to be credible, opined that 

Claimant was at MMI, and that he knew that there was “some discussion of surgery, but…with 

or without treatment, a patient still can be at MMI.  That includes a surgical procedure.”  Since 

the WCJ had found the IRE physician’s testimony to be credible regarding MMI, that credibility 

determination could not be reviewed on appeal. 

 

In IA Construction Corporation and Liberty Mutual Insurance Company v WCAB (Rhodes), (Pa. 

Cmwlth Ct. 2/19/2015) the Court held that although Regulation 123.105(b) allows an IRE 

physician to refer to a specializing physician (who also meets the qualifications as an IRE 

physician), the IRE physician is not required to make such a referral.  Therefore, a WCJ cannot 

reject an IRE physician’s opinion on the basis that the injury is not within that physician’s 

specialty.  If a WCJ rejects the testimony of an IRE physician, there must be evidence of record 

to support that rejection. 

 

Partial Disability 

 

In Donahay v WCAB (Skills of Central PA, Inc.), (Pa. Cmwlth Ct. 2/4/2015) Claimant sustained 

an injury and returned to work with “restrictions” and a loss of overtime.  The Court held that 

Claimant was not entitled to partial disability benefits because she testified that she was 

essentially performing the same job that she had when she was injured and that her restrictions 

have not impeded her ability to perform her regular duties.  In denying benefits, the Court 



 

 

utilized a Harle analysis and stated that there is no entitlement to TPD benefits when the work 

injury is not the cause of the loss of earnings. 

 

Attorney’s Fees and Costs on Appeal 

 

 Since 1999, an employer has not been permitted to seek attorney’s fees and costs when it 

prevails in appeals before the Commonwealth Court or Supreme Court.  This door has just 

opened slightly.  In Smith v WCAB (Consolidated Freightways, Inc., (Pa. Cmwlth Ct.  

3/9/2015).  Claimant’s original claim petition was denied.  He then filed an additional 17 

petitions trying to relitigate the same issue.  There were a total of 5 appeals to Commonwealth 

Court, one to the PA Supreme Court and one to the US Supreme Court.  Commonwealth Court 

granted attorney’s fees and costs sua sponte as there was no other way to shut down the 

litigation.  The Court distinguished Phillips v. Workmen’s Compensation Appeal Board (Century 

Steel), 721A.2d 1091(Pa. 1999), stating that in Phillips there was a singular appeal, versus Smith 

where there were multiple meritless appeals. 

 

 

 

  

 

 

 

 

 

 

 

 

 


